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Ex Parte Qrder of Profeation
QUESTIONS

| A Poss & fudge or megletuts, who lssibs &0l ok garte otdel of pitestiof udon
dotermining thet there Is & gubstantial 1isk of Immediate hatn fo the petitionst, have the
disoretion to order the respondent to vacats a tesldonce shared with the petitionct pending a

hearing?

5. Dots ajudge or magisteats have the anthority to hold a respondgnt in oontompt of
eoutt for returalng fo the shared residence in violatlon of the judge or maglstrate’s spscific order?

OPINIONS

1, Ves. A judgs or magistrate’s anthotity to fasue an X paro order of protectlon .
inoludes. dizoretionary authority to igsue reasomablo diveotlves otafled to ensurd the ordet's
ptinoiple goal of protecting the petitioner from the abusive acts of the regponident,

9,  Yes, Ajudgehas legéi authotity to lssue an oeder of contenpt and could olte the
respondent for contempt who returns to the residence in diract violation of a judge or

maglstate’s oxder, Maglstrates, howevet, ate only granted authorlty to lssue an axder of

protestion, and, therefore, lack the anthority to conduat contetnpt prodeedlings.

ANALYSIS

1. Tennessee Code Annotated § 363601, af sy, commonty referred to as the
domesilo sbuse statute, gives “coutts” the power o lssue ex pact orders of proteotion whent
petitioned by an agatieved party. Tho statute’s definitfon of “ooutt” includes “udiolal
cominissionets, magletates, and other offlcials with the authorlty to issue an arrest watiant in the
ahsence of a judge for purposes of ssulng ex parte oxdsta of protestion when & judge , , . is not
available” ‘Tenn, Cade Ann. § 36-3-601(3)(D). The General Assembly enacted § 36-3-601, &/
saq., to provide domestlo abuge vietims with enhaced protaotions fiom domestls abuse, and to
ensure the enforcernent of the domastlo abuse lawsa to protect viotims frota further abuse. Tenn.

Code Ann, § 36-3-618. The statute glves the cousts power to lague ex patto orders of protestion
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for good canss, including circurnstanoes presenting an Yramediate and present danger of abuge to

the petitioner.” Tenn. Cade Ann. § 36:3-605(r).

+ou have asked whether a judge or maglsitate’s authotity to fssue an e parte order of

gmtectlon afor deterining fhat there 18 & substantial lak of immediate farm fo the petitloner
tnoludes disotetion to order the respondent & immedintely vacate fh sesidence shared with the

petitloner pending a hearlng on the merlts, Genetally, all coutts have the power (0 Ygpnrol, in
comnected with 2

firtherance of justics, the conduct of its offlcers, and afl other petsons

proveeding befote It, in every attes pottatoing to the proceeding.” Tesn Codo Ann, § 16-1-102.
A conditlon tequiting the respondent to temapotatlly vacate the shared residence furthers {le
intorest of justice by protecting tho petiioner from abuse anii} the coust hag had ihe opportunity

to hold a heating on the mexlts of the petition which, purauant to state law, must ooous wiilin
fifteon days. See Term. Codo Antt. § 36-3-605(). Accordingly, this Offlce s of the oplalon Hat
meglateate issulng an cx pertd oxder of proteotion has the authority to oxder a

a judge or |
tespondetit to immediately vaoato the resldence pending & hearing. That authorlty, however,
cannot be exercised fo permanently bar the respondent from tha shered residence by “avivting”

the tespondent until both pattios have been glveti the opportunily to be heard by the coutt, Ses

Teay, Code Ann, § 36-3-606(8).

3. You bave esked whethor & judge or magisitate has the authority to hold @
respondent in confempt for violsting a requirement in an oX parte order of profection vaqubiing
the respondent to vavate a sesidenge shurad with 1he pofitioner, Under Tennessee law, (e
contempt powet of the courts i purely statutory. Konvalinka v, Chattanooga-Hamillon Courly
Hosp. Auihority, 249 §.W.3d 346, 354 (Tenn. 9008); see also, Tenth, nde A, § 16-1-103
(“For the effectual exerolse of its powery, every oottt 1 vested with the power 10 puish for
contempt as provided for iy this cods™). The Genoral Aagembly has cudified the oirounstances

under which a court may sxeroise its conterupt pOwIs:

The power of the gaveral courts to issue sttachments, and Inflict
punishments for contempts of oourh shall not o construed to
axtend to any except the following cased:

any porson iR the prosance of the
sttt the administtation of justice;

in

. (1) The witiful risbehavior of
coutt, or §o neat ihereto ag to ob

(2) The willful misbehavior of any of the offtoers of such o0uKs,
thelr official transactions;

(3) The willful digohedience ot resistance of atiy offfcer of sudkt
courls, patty, Juror, vitness, oF any othet petsos, toany (awdisl wilt,
process, order, rule, decred, oY osotamend of such couils;

(4) Abuse of, of unlawiul interference with, the process or
proceedings of the coutt
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(5) Willfully converaing with Jurors in relation to the mexits of the
canse- in the trial of which they are ongaged, oc oftiorwls
tampering with tham; or

(6) Any oflier aot or omisston declarad 8 comtempt by law.

Tenn, Code A, § 29-9-102. Tho Court of Appealy has reomtly held that any person wio
violatas an ex parte order of pioteofion oan be hold in orlminal contempt, Sse Dockety V.

Dockery, 2009 WL 3486662 (Tenn. Ct. App, Qut, 20, 2009), This Offloe is therofore of the
opinlon thet a judge has authotlty to hold a respondont in conterapt for violeting an exprosd

directive in an oxder of protestlon to temporarily vacate o shared tostdence ponding & heatlng.
uimstances, howavet, would

Authority to hold the respondent ir contempt under thees olre
not. extend 1o a maglateata. sTudiclal commissloners, maglstratos, oF other offiolats with the
jsaio an extended order of

anthosity to fssue an arcest waant may not oonduot & hearing 0f
protestion.” Op. Tenn, AW’y Gen, No, 01.027 (Feb. 27, 2001), Tennessos Jaw requites that auy

person charged with criminal contempt ba provided adequate notios of the charge and afforded a
heasing, See Tann, R, Crim. P. 42(b). Bocauss a magistrate authorized fo issue an ek paste oxder
of protection facks the authozity to oonduot a hoatlng pettaining to the order, a maglsirate oatmot

hold a respondent in contempt for yiolating an ex parte order of proteotiot.

RO;ERT E;. CO%, JR.

Aftorney General and Reportor

)

Daputy Attosnsy General

T08HUA DAVIS BAKER -
Assistant Attorney Qetcral
Reguested by:
Honorabla Carol Solotman
Ciroult Court Judge
604 Metro Courthouse
Nashville, TN 37201
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STATE OF TENNESSEE
OFRICE OF THE
ATTORNEY GENERAL
PO BOX 2007
NASHVILLE, TENNESSEE 37202

Match 31, 2008
Opinion No, 08-71
Probable cause to arrest for the offenso of violating an order of protection of restraining order

QUESTIONS

{, May a law enforcetnent officer arrest a suspect for the criminal offenso of violating an
order of protection or restraining order, under Tenn. Code Ant. § 39-13-113, without first
independently verifying that the requirements of Tenn. Code Ann. § 40.13-113(f) are satisfled?

2, May a siatement by the alleged victim that the suspect has violated an ordet of protectiont
or restraining order support a1 arrest under Tenn. Code Ann, § 39-13-113 without the officer
sat the requirements of Tent. Code Ann. § 30.13-113(f) are satisfled?

otherwise confirming tt
OPINIONS

1. The arresting officer must have probable cause to believe that the suspest violated Tenn,
Code Anu. § 39-13-113, including probable causo that the requirements of subsection (f) are
satisfied, As in the case¢ of an arrest for any other offense, the officer may develop probable cause
of a violation of Tenn. Code Ann. § 39-13-113 through independent jnvwﬁgaﬁon or other reliable

means,

otim’s statement provides the officer with probable cause 0 believe the
suspect has violated Tenn. Code Ann. §39-13-113 and the viotim qualifies as a saitizen informant,”
the offtoer may make an arcost. The offiver must have probable cause from the victim’s staterent
or from some other means to belleve that the reguirements of subscetion (f) ate met.

ANALYSIS

1. Under Tonn. Code Ann. § 39-13-113 {2006), itis & Class A misdemeanor for a porson to
knowingly violate an order of protection issued under Teni. Code Ann. §§ 36-3-601, ef seq. (2005
& Supp. 2007), or & resitaining order iasued to 8 viclira as defined in Tent. Code Ann. § 36-3-619.

Howevet, under Tenn. Code Amn. § 19.13-113(f), the following circumstances ust apply before

fhie violation of an order of protection or & resiraining order constitutes {his criminal offense:

9. Ifthe alleged vi

(1)  The person must have received notice of the request for an order of

protection or vestraining order;
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(2)  The person must have had an opportunity to sppear and be heard in
conneation with the order of protection or sestraining ovder; and

(3) The court made speific findings of fact in the order of profection ar
restralning oxder that the person had coramitted abuse as defined in Tenn.

Code Ann. § 36-3-601.

An arrest for this criminal offense may be with or without & warrait, a8 authorized by Teon. Code
Ann, § 36-3-611, and it must bo conducted under the requiresients of Tenn, Code Ann. § 36-3-619.

Tentt, Code Ann. § 39-13-113(b):

This opinion request asks whether an officer may effectuate at arrest for this criminal offense

without first independently vorifylng that the three conditions of subsection {f) are satisfied. The
request notes that #[{lm many rural counttes law enforcement, especially on weakends, has no way

of knowing or determining any [of] the provisions of subseotion (.

ause to beliove that a suspeot has comumitted this criminat

offense may anest the suspect. This means that the officer nust also have probable cause to beliove
that the three requirements In gubsection (f) have been met, for if one of them is not satisfied, the
suspect has not committed the criminal offense. The officer may develop probable cause of these

theee requirements through an independent investigation or any other reliable means.

An arresting officer with probablec

Regardless whether gotncons may be immediately arrested for conumitting this criminal
fficor may atill arrest any respondent to an order

offonse under Tenn, Code Antl. § 39-13-113,an0
iolating the order of

of protection iggued under Tenn. Code Ann, §§ 36-3-601, ef seq., for vio
jously served with the order of protection or otherwise

protection, 5o long as the respondent was previ
acquired sotual knowledge of it. Tenn. Code Ann. § 36-3-611. In fact, ander Tenst. Code Ann, §
36-3-611(a), if the following conditions are mst, the officer “shall” arrest the suspect without &

warrant:

(ay The officer hag proper jurisdiction over the area in which the viplation

oceurced;

(b)  Theofficer has reasonable cause to believe the respondent has viclated or is
in violation of an order of protection; and .

(¢) The officer has verified whether an ordet of protection is in effect against the
respondent, IF neceesary, the polico officer may verify the existence of an
order for protection by telephone or radio coramunication with the

appropriate law enforcement department.

Anyone arrested for guch a violation is gubject to heing held in eivil or criminal contempt. Tenn.
Code Ann. §§ 36-3-310 and 36-3-612 (Supp- 2007).
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[f an offlcer receives verifioation that an order of protection is in effest and If the officer has

jurisdiction and reasonable cause fo believe the order has been violated, the officer “shail” arrest the
respondent. The officer has no discretion to do otherwise, as this Office proviously noted in Op.
Tenn. A"y Gen. 01-119 (Juty 27, 2001). But this verification requirement meroly triggers the
statutory duty to amest; it dogs not folfow that any arreat sxeouted under Tonh. Code Aun. § 36-3-
611 taust necessarily include this type of independent verification. Rather, an officer with
reasonable cause to believe the respondent has violated an order of protection may arrest {he
respondent on that basis. This is true even if the requirements of Tenn. Code Ant, § 39-13-1 13()
are not met to support an arrest fot the critninal offense of violating an order of protestion or

resteaining order tnder Tenh. Clode Ann, § 39-13-113.

9, This opinton request also asks whether an alleged victim's gtatement that & suspect has
alone [is] sufficient to justify an arrest

violated an order of protection or rostraining order “standing
without confirming the requirements under subsection (DL]” A statement by the alloged viotim may
be sufficient to give an ofticer probable cause to arrest 8 suspeot for violating Tenn. Code Ann. §
39.13-113. But the officer must have from the viotim’s statement or Soms other source probable

cause to believe that the conditions of Tenn. Code Ann, § 30-13-113(f) have been satisfied.

1F the alleged victim reporting a violation of mu order of proteciion or a restraining okder can
also provide information to gatisfy the thres factors in subsection (f), then that person’s statement
could supply the probable cause necossary to support an arrest, provided the alieged vietim is a
“oitizen informant.”” When an informeant is & merber of the “eriminal milien,” the refiability of his
or her information must be tested under Spinelli v. United States, 203 U.8. 410 (1969), and Agutlar
v, Texas, 378 U.S, 108 (1964), to ensure (1) the basis of the informant's knowledge and (2) the

reliability of the information, Siate v. Jacumin, 178 S.W.2d 430,

* oredibility of the informant or the
432 (Tenn. 1989). But whett the information supporting probable causs is gathered fror a “citizen

informant” with no ties to the ogirninal community, the information is presumed religble, Stafe v.
Melson, 638 S.W.2d 342, 355 (Tenn, 1982).

In this context, the alleged vietim already will have succeeded in seouring an order of
Code Ann. §§ 36-3-601, ef seq. This

protection or restraining order against the suspect under Teon.
fact weighs against congidering the alleged victim a part of the “oriminal milien” and in favor of

treating this person as o “citizen jnforment.” Furthermoro, “[t]he fect that information given by the
informant s based upon his persopal observal

Jon is a veliable besis for [the] conclusion that his
gtatements are true.” Melson, 638 8, W.2d at 355 (citing United States v,

Roilins, 522 £.2d. 160 (24
Cir. 1975)), Thus, the alleged victimn reporting direct knowledge of a violation of an order of
protection or vestraining order generally will qualify as a “citizen fnformant” 1 the affeged victim
is 8 “oitlzen informant,” the officer may presume that the alieged victim's statements supporting

probable cause to arrest the suspect for violating Fenn. Code Anu. § 39.13-113 are rollable.

ed above, under Tonn. Code Antt. § 36-3-611, an officer can still

artest the respondent to an order of protection for violating the order of protection if the respondent
was proviously served with or informed of the order. 4 statement by the alleged victim, a3 “oitizen
informant,” of a violation ls sufficient to give the officer probable cause to atrest the respondent

Ir, any event, as digouss
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under Tenn, Code Ann. § 46.3-611, even if tho requirements of Tenn. Code Aun. § 39-13-113(D
were not established from the victim’s statement or S0 other means 10 support an atrest for the
criminal offense it Temt. Code Ang, § 39-13-113.

ROBERT B. COOPER, R
Attorney General and Reportet -

MICHAELE. MOORE
golicitor Genoral

JOHN H. BLEDSOE
Senfor Connsel

Rexquested by:

Honorable Alfred Lynn Rarls
Assistant District Attorney Genetat
Twenty-Sixth Judicial Distriot

P. O. Box 2823

Jackson, Temiesses 18302
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7)) | STATE OF TENNESSEE
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PO BOK 20207
NASHVILLE, TENNESARE 37202

May 22, 2006
Opinlon No, 06-094

Warrantless Arrest o Bx Parta Orders of Protectlon.

QUESTIONS

1. What pﬁniaﬁlnent can & defondant Joobive for violating an &% parie oxder of protestion
when he or she has knowledge of or has been qerved with the order and when fhe violatlon would

pot itself be & crime?
2. Can & faw enforcement offloer arrest such a defondant without 4 warzant for violating
an ex parte order of protection?
Lo QPINIONS,
£ or has been served with {ao order at the time

1. When the defendant hes knowledge o
¢lf bo a orims, punighment for violating an 6%

of the violation, and when the violation would not ite
pavte otder of proection can inotudo olvil or criminal contermpt sud @ oivil penalty of fifty dotlars

(§50.00),

enforcement officer can arest & dofendant without 2 warrant If the

2. Yag, o law
Jefondant violates an ax parie order of protection and iFthe requireuents of Tenn. Code Ann. § 36-
1.611 have been met. :
ANALYSIS
duals who violate ordets of

{.  The leglslaturo hes provided for the pndshrent of indivi

proteotion in Tenn. Code Ann, § 36-3-610:
(%) Upott viotatlon of the order of protection ot a court-approved
hold the defeadant in civil or
sh the defendsnt {n accordance with the

taw. A judge ofthe wenstal gessions court shatl have the same power
as a court of yecord t0 punish the defondant for conterapt when
axeroiging jurisdiotion purauant to this part or when gxerolsing
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conowzent jurisdiotion with a court of record, A judge of the goneral
gegsions court who fansta Hlconsed aitorniey shafl appoint at aftomey
reforce to hoar oliargoa of oriminal gontempt.

(b) In addition to the authorized purtishments for contempt of courh,
ihie judge may assess any poreol svho violates an order of protection

or & court-approved congent agresmient a ofvil penaliy of fifty doltars
(§50.00). The judge may further ordet that any support yayment
made prirsuant to an ordex of protsotion ora court-approved consent
sgreament be made under an inoome assignment to fhe clerk of couttt

(c) Upon coltecting 1he olvil penalty imposcd by pubsaction (b), the
clerk shall, on n monthly basis, sénid the maney to he state {reasurer
who ghall depoait it in ths domestic violence community education

fund created by § 36-3-616.

Theplain language of the statuts answers the fltst guestion. Punighment for yiolation of ad
ordor of protection includes whatever punis ara allowed by law for alvil or ctiminat contempl,

Further, a olvil penalty of fifty dollars ($50.00) may be assassed.

or of protaction I8 o parte, the defondant may yot be found guflty of
16.3-612, Tenn. Code A, § 36-1-612

However, if the ord
violation of & proteetive order under Tenn, Code Ant.
provides, a8 pertizent to this anatysls:

{a) A porson who knowingly violates al order of proteotion fgsued

pursuent to this part, or 8 restraining order lssued fo 8 party who is 2

victin, as defined in § 16-3-601" (11), comunits tho offense of

violation of a protective order.

(b) In oxder to be found gutlty under this section!

(1) The person must have recelved notice of the request for an ordet

of proteation or vostraining order, ‘

(2) The person snust have had an opportunity to appear and be heard
in conneotton with the ordet of protection or restralsing order; aod
(3) The court ynade spectfio ings of fact, in the order of protection
or rosiraining order, that the porson hed committed domastle abuse,

a8 defined in this part,

Tenn. Code Ann, § 36.3.-612 (a) and (b). This statute does not apply in the situationt of an ex parte
order sinos the defendant has not hiad an opportuiity to appear aund be heatd in connection with the
underlylng order of protection, and the trial court hag not made speelfic findings of fact in the
protective order that the respondent cotamitted dosmestio abuse a8 alleged in the petition. Therefore,
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punishrent for violating an ax parte order ofpréiecﬁon is l{mited to lhoso available for conternpt
and & oivil penalty a6 contemplated by Tenn, Cods Ann, § 36-3-610,

3. The requirements for atresting 8 person who Is befioved to have violated an order of
profection are set forth in Tenn. Code Ann. § 16-3-611:

() An arrest for viofation of an ordor of protection issued pursusat
t0o this part may b with or without-warmant, Any law gnforcemant
officer ghall atrest the respondont without a warrant if:

(1) The cfficer has proper jurigdiotion over the area in which the
violation occurred;

2} Tha officer hes rengonable capgs to pelieve.the respondent has
violated or is in violation of sn oxdet for proteotlon; and
(3) Tho officer has verified whether an order of protection is in offzot
againgt the regpondent. If necedsaty, the police officer may verify the
oxistence of an order for protestion by telophoe of radio
commuttcation with the appropriste faw enforcement deparisent,

(b) No ex parts order of protection can be onforced by atrest under
s seotion wntil the respondent bus teen gorved with the order of
protection or otherwige has acquired actuel Knowledge of such order.

Put briefly, law enfotcomout officers are ragtilred to atrest iudividuals without @ warsant for

violation of aa arder of protection if: (1) the officer has proper jurtsdlotion; (2) the offlcer has
vorified that an order of protection: {q in offot; and (3) the offilcet ung reasonsble cauge to beliove
an order of proteotion is belng violated, ¥ the qrder of proteotion ls ex parte, then {t cannot be
enforoed by arrest untH the individual has been s_‘ep{ed or has actual knowledge of the order.

Pen, Codo Atin, § 36-3-611 cloarly auttiorizes, and in fot requires, amest without a wartant
Lonn, Aft'y Gen. 01119 (fuly 27, 2000). JEtho

if the statutory requirements fhiave besn mot.

individual heg violatad an ax parie order of protaction, & warrantless arrest is still raquired so fong

us the defondant hes beet served with the otder of protection ot has actual knowledge of it.
ddressed i whether this suthority is affeoted whett the

Therefore, the only remaining isaue fobe &
violation is due to behavior that would not in and of itgelfbe s etime,

sﬁhguish potweon violatlons based on whether or

Tenn, Code Ann. § 36-3-611 does not di
if it only pertaited to inherently oriminal behaviot,

ot the behavior would itaelf be a crime, In fact,

then the statute would be snero gurplusage.
Courts should give the languags of o statute lte satural and ordinary meaning in light of the
substance of the entire statuta. Olivar v. King, 61 §,W.2d 152, 153 (Tenn. 1981). Statues forming
or to make the syatem. conslistent in alk it parts

a slogle atetutory scheme ahould be construed togeth
and yniform ix its operation. Wastinghouse Electric Corp. v. King, 618 §.W.2d 19,23 (Tennt, 1984},
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Prlichard v. Carter County

app, dismissed, 4710 US, 1075, 105 8. Ct. 1830, B5.L. Bd. 2d 131 (1985
14.8.W2d 571, 573 (Tem.

Motor Co,, 270 8.W.2d 642, 643 (1954); Bodin Apparel, Inc. v. Lowe, 6

Ct. App. 1980).

Tho legislature’s intent in enacting tho domesiic abuge 8
buge as a orime and to ageure that the law prov

geriousness of domestio

abuse with enbianced protection from domestto abuse ..
ghatl atrass enforving laws fo protect the victim and prevent

Ann, § 36-3-618.

Whon prasented with the fssue of the right
protection, the Tentieddee Coust of Appeals opinad
sthe langusge of this act clearly conveys

summary procgading which requires onfy a he

the fegdelature’s Intent to
arltig in front of s judge, not 8 Jury trdal” Clark v,

tatutos was to rggopnize the
ides a viotim of domnestio

, the offiolal response to domestio abuso
fusther hem to the vietim.” Tenn, Code

to & jury trlat prior to the isauatce of exdess of

that the statute was ilent o the Jsaue and that,
rovide a swift and effiofent

the leglelature’s infent

Crow, 37 SW.3d 919,921 (Tenn. Ct, App. 2000),. Tho language that conveys
to provide & swift and officient suminary procoeding (6x parés) alio gonveys the {iztent to pravent
harmed, Behuvior enjolned by the

domestic abuse by atrestng yiolatora priorto
ordor of protection can

It would he contrary to the legislature's inte
to violations of the enjoined eriminal behavior. Sug

officers without the power to prevent domestlo 4by
statute,

Requested by:
Honorable Stratton Bone

State Ropresantative
23 Legisiatlvo Plaza
Nashyills, TN 37243

2

the viotim's being
include both oriminal and noneriminal acts,
nt for the coutts to coustud the statuts as only appt

h au interpretation would leave

Tonn. Code Ann. § 36-3-615.

faw enforcement
lge, one of {ho expressly stated purposes of the

PAUL G. SUMMERS
- Attorngy General

MICHARY, B, MOORE
Solioltor Genotal

BLIZABETH C. DRIVER
Asaiatant Atfornay General

14




STATE OF '!‘-:ENNESSEE
OFRICE OF THB
ATTORNEY GENERAL
PO ROX 20207
NASHVILLE, TENNESSEE, 37202

May 9, 2006
Opinion E?I&e'us-nss

Dual Prosecutions for (1) Contempt for Violating an Order of Protestion and (2) Violation of Tent.
Code Ann. § 36-3-612 for Knowingly Violating 8 Protgotive Order. .

QUESTIONS

1. Whenapeteon under an order of protection violates that ordey in & raauner guffiolent
to constitute a viclation of Tenn. Code Ann. § 36-3-612, would it constifute double jeopardy in
violation of the United States aud Tonnossee Consiintions If the defondant wore convioted of the
Class A misdemeanor offouse of violating an order of protection and the judge held such defondant
in contempt of couct for violatlng such arder and if the offense acdthe contempt were bused upon

the same conduct?

9.  Woulditviolatethe doctrine of ssﬁﬁfdﬂon of pawersif 18 General Aseerably ensetad
legislation to prohibit a judge feorm enforoiny s order of guph judge’s coutt by uee of the power of
contempt if the conduct glving rise to the contempt also constituted the ovirainal offengs of violation

of & protactive ordes?

OPINIONS

I No. Tt is the opinion of this Office that dual convictions for (1) ariminal conteropt
of coutt for violating an order of protection underTentt. Cade At § 46.3-610 end (2) the Class A
misdementtor offense for knowingly violating a protective order under Tenn, Code Ann, § 36-3-612

could b constitutionaily gupported,

2. No, It would not violate geparation of powerd if tbe General Assembly elected to
remove a court's statutory suthority to punish, as contempt of courh conduct which would constitte

4 violation of Teun, Code Ann. §36-3-612

ANALYSIS

1. In Op. Teun, Att'y Clen, 05-183, this Offles opined that Public Chapter No. 394,
§ 36-3-612 by ctonting the Clags A

Public Acts of 2005, which amended Teng. Code
Honuadet cottain ciroumstances, did

migdemeanor offense of koowlngly violating a8 ordet of protec
§ 36-3-610 or any othier atatutory authotity atlowlnga

not repeal by jinplication Tetn. Code Aun,
court to punish & violation of an order of proteotion a6 contempt ofcourt. This opinjon request now
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asks wheter dual prosecutlons for conterpt of court and for {he new criminal offonge codified at
Toan. Codo Ann, § 36-3-612 would offerd con siltutional double jeopardy groteotions.

It is the opinfon of this Ofiice that dual conviotions could be constitutionally sustained. In
State v. Winningham, 958 8.W.2d 740 (Tenti. 1997), the Supreme Court detefmined that the double

jeopardy clanses of tho United States Coustitution ipd the Tenrepses Constitution did not prohibit
of protection and for arson,

dual progeoutions for criminat contempt of court £0 vivlatiug an order
aftor the defendant burned down his wife's hiouse. Inso dofng, the court looked at the following
four factors from State v. Denton, 938 8.\, 373 (Teun. 1996): '

. Anenslysis under Blockburgerv. United States, 284U.8. 299 (1932), of the
statutory elements of each offense.

b.  Ananalysis of the evidence used o prove each offense.

o. A consideration of whether {here were multiple viellms of diacrate aots,

4 A comparison of the purpoges of the respective statuics.

No one factor {5 determinative, but the results of each is weighed and considered in refation 0 the
sach other to datermine the double jeopasdy issue.’ :

As for the first factor, the court poted that the relevant inqulry ls “whether each offense
oontaine at elemont not contained n the other; if not, they are {he ‘satie offense’ and double
jeopardy bats additional punishment and sucoasgive prosecutiot.” Winningham, 958 8.W.2d at 743

(quoting Uhlted States v. Digon, 509 U.8. 688, 696 (1993)). The court concluded that erleminal
d in faot hiave no gomrwon elemenis.

contetapt and arson have markedly distinot statutory: aloments atl
“Thug, application of the Blockbuvger test strongly puggests het the legislature intended to fmpose
aeparate punishmont for each of these offenses,” 1d. at 746, ’

Regarding the second factor, “[i]€ the sims avidence {s notrequired to prove gach offense,
transaction, does not raake a single

‘then the fact that both charges rolate to, and grow out of, ono
rt noted that the defondant’s conduot

offense where two are defined by the statutes.” Id. The cou
undeslying the contempt were fhreats on the vietin's {ifo, trospass tnto her propexty, firing shots at

her and sefting her honse on fire. While only the 1agt of these facts was avidshce necossary to

establish avaon, the court concluded that this factor welghed in favor of findlng a donble jeopardy
n, the State must rely on ovidonce which necessarily

violation because, “in order to prove X80
inotudes some of the sams pvidenoe used 10 agtablish the appolles’s conduot as contemptuous.” 1.
involved the samo conduat of burning the vietin’s
violatlons of the order of protection. There wero
n or any other eritainal offense, the criminal
Hm of & contempt is the court itself, ag an

On the third factor, although both offenses
house, the contempt proceeding also involved other
also different victims of the two offenses, For &f8
conduot offends the Statc a8 the sovereign, but tho vic
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organ of public justice. «The fact that differsnt victins are jnvolved suggeats that geparate
soe Constifution.”" Id:

prosecutions would not violate dauble jeopardy prinoiples under o ‘Tennes

Finally, as for the fourth factor, the conterspt gnd argol
' inoiplee

purposes, and this suggosts thet geparato proseoutions would not
under our state constitution. The court conoluded, upon We ing the four factors, that doal

progecutions did not offend double jeopardy.

Applying these prinolples to the jsque presented heie, it {g the opinlon of this Offico that dual
der of protestion undes Tenn. Code Anu, § 36-3-

convictions for contempt of coutt for violsting an of
610 and for knowingly violeting a protective oydat under Tenn, Code Ann, § 36-3-612 could be
in differetit elenients. Under Tena,

jmposed. Applyiug the first Danfon factor, the statutes conta
Code Ann. § 36:3-610(s), 2 court may punish sy violation of au order of protection ox e court-
approved consont agresment as olvit ar orintinal ontempt. But wnder Teng. Code Anm, § 36-3-

612(a), It is only an offenso jfone violates all order of protection, oré restaining order jssuedtoa
wyiotim,” eod If:

8, The person recaived notice of e roquest for an order of protection o
restraining order;

b,  Thepotsonhadan o{:pontmity to ap;;aar and be heard in conneatlon with the
order; and

o. The igauing court made specifio findings of fact in iho ardet that the person
previously aomitted domestic abusg.

This latter statute thug has goveral eloments not sncompassed in the offense of oriminal contempt,
pltes if each of these thres olroumnstancas &r9 prosent.

and tbe latter only ag
As for fhe retnaining Denton faotors, the application of the second faotor necasanrily tuns
on the evidence presented n particular progecutiont. In any situation with dual prosecutions for
these two offenses, there preautnebly would be praof that the defendant violated the order of
i Code Aan. § 36-3-612() would require further

roteotion; however, & progecution under Tenn.
f aliowing dual prosacutions

avidence to prove this offeose. The third factor waighs in fayor o
4 offenge has different victims, Likewise, nnder the fourth

because, just as it Winningham, €3¢
factor, the statutes have difforant purposes, in that contempt seeka lo saintain the integrity of the
court and vindicate i3 authority, but the oriminal statutd sceks fo doter and prohibit knowing
violations of protective ordars in cortain gpeoific gituations, For exaraple, the crimingl statute only
applios if the peraon subject to the protective order has proviously been found to iave cornmitt

r, dual progscutions would not appear 0

{omestic abuse. Welghing alt of these factord togethe
014 §.W.2d 538 (Tonn. Crim. App. 1995) (dust

offend double jeopardy. Ses also State v Wyche,
prosecutions for contept i failing to pay child suppost and for the misdemannor offense of flagrant
nonsuppott did not offend constlutional double jeopardy protections).
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3.  “InTeanessce, tho court's authority to punish certain acté a8 contempt derivey from
fall under these stanutory

staute,” and “any condust punished s contetnpt in Tennesseo must
Cyim. App. 1595). It in true that “[t]he

provisions.” State v. Turrer, 914 8. W.2d 9581, 935 (Tem.
{nherent power of vourts to punish contomptuous conduct haa long been regarded ng ergential to the
ourts.” Black v, Blount, 938 9.W.2d 394, 397 (Tean, 1995).

proteot{on and existence of the ¢

ofndesd, ot common law, the power of courls to.punleh contempts was vast and undefined.” 4.

However, "[b]ecause unlimited, undeflned disorstlongry power carried with it the potentiat for
fiue the conduat punishable by

abuss, speoific statutory provisions wete adopted to Hmit and de
conterapt.” 1. A coutt may now only punish gomeotss for contempt of cout for an act designatad
by statute as confempiucus, Sez also Do v. BA, of Profassional Responsibility, 104 8,W.3d 465,

473 (Tenn, 2003).

Ag thia Office noted {n Op. Tenu. Aty Gen. 05183, & coutt prosently may punish 8
violation of an order of protection a8 cottempt under Tenn, Codo Aun. § 36-3-610, as well as under
Tenn, Code Atn. §§ 16-1-103 end 19.9.102. In light of the ahove, it would appear that the Genetal

Assembly has the authority to reniove a conrt’s stefutory authority to puntsh as contenpt of court
conduct which would constitute violation of a protective arder qnder Tenn, Codo A, § 36-3-612.

PAUL G. SUMMERS
Attorney General |

MICHAREL R. MOORE
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JOHN H, BLEDSOE
Assistant Attorney Genoral
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Opinlon No. 05-183

Effect of Publio Chapter No. 394, Public Acts of 2003, on &x parte Orders of Proteotion. and

Domestic Abuse Bail Conditlops

———

QUESTIONS

teotion lasued vnder Tenn, Codo Ant. § 16-3-605 & type
of proteotive order whoso violation s & Class & misdemeanor under Publie Chapter No, 3947

9. Hag Publio Chiapter No. 394 repoaled by jraplication any portion of Title 36, Chapter
3 of the Tennessee Code, inctuding spacifioally Tonn. Code Aun, § 36-3-6107

. Inlight of Public Chapter No, 394, does & itial court atifl retaln authority under Tent.
Code Ann. § 40-11-150() to hotd 4 defendant in contompt of court and to revoke bail for violating

a bail conditionina domestio abuse cage?

OPINIONS

1. No. A regpondent’s violatlon of ap ex parie order of protectlon jssted undet Tenn.
Code Aun, § 36-3-603 cannoi conatitute 8 violatlan.of the Olass A misdemeanat oriminal offense

eatablished in Publio Chapter No. 304 for violatlig an order of protection, The new act doss not
ctunlty to appear and be feard in connection to the

apply if the respondent has not had an oppo
410 irial court has not made gpeotfio findings of

wndorlying order of protectton, nox does it apply ift
fct in the protecitve order that the respondent commitied doraestio sbuge 28 allged fu the petition.

Neither condition oxists in an ex parte order of protestion.

1.  Isanexparte order of pro

5. No. Theonly portion of Title 36, Chirpter 3 modified by Public Chapter 394 is Tonn,
Code Ann, § 36-3-012, which the new &ct £op acgs, By enacting Public Chapter No. 304, the
Genoral Asgembly did not repeal by {mplication Tenn, Code Ann, § 36-3-610, authorizing & trial
court to ltold a respondent ta a1 order of proteation in olvil or eriminal contenpt, or a0y other statufo
in Tifls 36, Chapter 3.

Codo Ann. § 4011 150(0), if a defendant violates a ball condition

4, Yes. Under Tenn.
150(b), the trial court paust punish such violation a8

imposed under Teun, Code Ann, § 40-11-13ULD),
i is adove and beyond any fuxther aotion authorized

conternpt of cout aud o1y revoke bond. T
by Public Chapter No. 394,
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ANALYSIS
1. Priortothe enaotment of Publio Chapter No. 304, Bublio Acts of 2005, Tenn. Codo
Ang. 36.3-612 stated that any sospondent arrested r violating an order of pratection raust bo 3
and the magistrate of

before a maglatrate or court with jurisdiction to ngyer chargo of contempt,
sourt must(1) et & hearing on tho violation wittilz ton days of the arrast, () Sot& reagonable b
respondent should bs held in

on the violation and (3) notify the petitioner to ghot cause why the
conterpt for the violation. Public Chapter No. 394 rewrota Tet, Cod
a Class A misdemeanor offsnse for knowingly violating an order of protect

following condltions pxist:

o Ann, § 36-3-6121Y craating
fon, provided the

must have secelved tiotice of tho request for an order of

'

&, The pergon
protection of resiraining order.

b.  The person mnust have had an bpponunlty to eppear and be heard in

conneotion with the order of protaction or rastraining order; and

¢,  Thecouttrusthave snade gpeciflo findings of fact in the order of proteotion
or retraining oxder that the permoti fiad committed donteatio sbuse at de

in this pact.!

Under Tenn. Codo Ann. § 36-3-605, a trial court presented with & petition for 80 order of
protection may issue an ex parte order of protection for good oause shown, inoluding an fmmediato
prosent danger of dombstic abuge, The ex parie ordar remains binding ot the respondent only
until the hearing on the petition, which rust oceur within 15 days of servioe of tho ex parte ordar

on the teapondant.

t conatitute a violation of Public Chapter

A viclation of an éx parfe order of profection canno '
er of protaotion has reqsived notlce of the reiuoat for

No. 394, A respondent under an ex parfs ord

an order of protection. However, the respondent has not yot
do findings of fact that the respondent committed the

heard on the petifion, nor fas the court ma
alleged domsgtic abuge, Consaquently, Public Chapter No. 104 {3 jnapplicable to 2 raspondent's

violation of an ex parte order of protection.

that tie conduct gongiituting the offense of viclating 2 proteative order Lv sublect

to arrest under Tenn, Code Ann. § 363-619; {hat & peraon arregted for violatinga protective order shall bis considored
within the provisions of Tean. Codo Ann, § 40 1.150(a) snd aubject to & 12-hous hotd undec Tani. Code Ann, § 40-11-
150(k); that, when congldariog bond for the violation offerss, tho gourt must nolfy tse petitlonar of the yiofatlon; thet

the order of prolection doos nat affact the valldity or

an atcaat or the iasuencd of a warant or caplas for violating
pnforoeability of the underlying order; and et the sentense for the vlolatlon offense taust be songecullve 1o vy
gentance on the violating aotduct, unlass the sanfoncing court raakas the seatergos conourrent,

“Eha new act also olarlfiad
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. 9. Byenaoting Publlc Chapter No. 394, o Glonetal Assamibly sowroto Teti Cado Ant.

§ 3§-3-612. In 50 doing, it did not expresaly reodify Tepn. Code Anz, § 36-3-610, which authorlzes

a.trial court to hold a respondent in contempt of court for violating ac ordet of profection,, nor any
other portion of Title 16, Chapter 3. Nor dld the General Assembly rapenl any portion of Title 36,
Chapter 3 by imptication, The Tennesses Supremp Court recently roiterated that a vepeat of g prior
sfatute by impfioation, in light of a subsequent statute’s enaotment, swyill only be found when the
aiatutes cannot be construed togother harmoniously.” Svate v, Davls___SW3d__ No. B2003-
00765-8C-R11-CD, 2005 WL 9396294, elip op. et ¥3 (Tenn. Seph 29, 2005) (copy attached).
When resolving statutory confilcts, courts must strive to giva offect 10 the leglelative infont and
adapt o reasonable construotion of the prior and subsequent atatutos that avolds confliot and allows

for & harmoniays operation of the faws, Id

Public Chapter Né. 394, by its express torms, purports only to modify Tenm, Code Ann. §
16-6-612. When enaoting this now act, tho Gonotal Assemibly elestod to loave unphanged a trlal
court's authority, under Tero. Codo Ann, § 36:6-610, to hold the respondent to en order of

protection in olvil or criminal conternpt for violating the order. «[T{he legislature is presunted to
hon the statutes cansot ba

know._ita piior sots, 80 ropeala by implication will only be found W
construed fogethier fasmoniously.” Id. In light of the new act, & respondent commits & Class A
provided fhe thres ghove-stated

misdemeanor when he or she violates an order of protection,
rdeg still retaing suthosity to punish the ylolatlon a8

conditions apply, but the coutt fesning the ¢
‘o contempt of court under Tent. Code Ann, § 36-3-610. 1.ikewlss, the court retains ta inheront
v contempt powers under onn, Code Ann. §§ 16+1-103 and 28-9-102 to punish a viotation of ¢ valid

cotirt order.

3.  UnderTenn, Code Ann. § 40-11-150(m), cortain oriminal dofondants, including those
in violation of an arder of protection jsqued undst Topn, Code Ann. §§ 36-3-601, ot se4., 002¥ only
bo released on bail aftet the irlal court has considerod the following ciroumsfances:

v

X A thireat to the sileged vietiny

b, A throat topublic gafety; and

Reasonubly likely to appast jn cout.
the court must impois on the defendant one o

c.
Under Tean. Code Ann. § 40-11-150(b), f the

foltowing buil condltions:

a. An order enjoining the defendant from threatening to comuait of committing

apeclfied offonses againat the allegad victin

g the defendant from harassing, annoying, telophoning,

b,  Anorder prohibltin
s comrusicating with the alleged victim, gither

oontasting or otherwis
directly or indirectly;
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o Anosder direoting the defondant to vasate ox stay away from tho hotuo of the
alleged viotim and to stay away from any other location where the viotim is

likely to be;

d. An order prohibiting the defendant from using or
other waapon speoified by the maglsirate;

possesslug a flresrm of

& An order prohibiting the defandané from possession or consuniption of

aleohol or sontrotied substances; and

f Any other order required to protect the gafisty of the allegéd viotim and to
eugute the appeatancs of the defondent in court.

This Office has previously opltted, in light of Waif?:i:a v. State, 245 8.W.2d 192, 193 (Tenn. 1952),
that these conditions do not violat the right toall guatanteed by Artlole 1 Section 15, of the
defondant aubsequently violates a

Tennessoe Consiltution, See Op, Tenn, A’y Qen, 95-057. Ifa
than under Tenn, Code Antt, § 40-

bail condition imposed under Tenn. Code Ann, § 40-11-150(h),
the dofendant's viofation shail be

11-150(1), the defendant is subjeot to immediate arrest, and
punished gs contempt of the court. Tn addition, the court may revoke tho defendant’s bail.

a5 the authorlty of a trial court to punish the

violation ofa ball condition undet th olaar and unambiguous language of Tenn, Codo Ang, § 40-11-

150(1). Justes the new act doss siot tepeal by implication e court's authority under Tenn. Code Aom,
for violating an order of protectton, the act

§36-3-610to hold 8 respondent in conterapt of court
doen not xapeal by implication a court's authority fo hotd and defendant ia conterapt of court and
o revoke bail under Tenn. Code Ann. § 40-11-150(i)

Public Chapter No. 394 in no way rodifi
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ORPICE OF THE ATTORNEY GENBRAL QF THE STATBOFT ENNBISER
Qpinion No. 98-169 '
1998 Tenn. AG LEXIS 169
August 28, 1998, Deolded
SYLLABUS:
]
Duration of Probiahle Cause o Make ﬂmnﬂﬂm&!&rmmmmmms
REQUESTBY:
"the Honovable H, Oreeley Wells, Jr.
. District Attorney Genetal
{ %  Second Judioisl District
) P.0. Box 326
Blountville, Tennegses 37617
QUESTION:
{f & law enforcoment officer forms prababila oauso to hiolieve that a porson has committed & crims invelving
domaatio ahuse suoh that a warceniless arpeat i Justified undsr Tenn, Code Ann. § 36-3-619(), how long will the
peobable oause sontinue to support 1 warantloss gorst of the suspoet?

OPINION

Once a law enforcement ofticar forms pyahable causa t
wabable causs will continus to support a warcantless axrasf under § 36-3-619(a) for the indefialte futurs,

officer discovers facts that dispel &

o girest a porgon for aorime involving domesiig abuse. 1o

unless the

OPINIONBY:

JOHN KNOX WALKUPR, Attomsy General and Repodter;
W, SMITH, Assoalats Solleltor Genetal

MICHABL. E, MOORB, Sollsltor General; GORNION

OPINION:
ANALYSIS
Swctlon 36-3-619(a) provides:

If a law enforcement officer fas probabla cavse 10 beltove that & pecson Ins committed a orime involving
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1998 Tenn, AG LBXIS 169, *}

domasfie aliuse, whether the crime s 4 isdemesor o folony, or was corsmitted withis or without e
presoncs of the officer, the [#2] preferred regponse of the offfoer Is aest.

Anameast under § 36-3-519 may bo mada by an offleer without & warvaut, Tanr, Code A, § 40-7-103(7). No statuta
addretises how long the probabla csuse formed by the officer will support s warmupless arest of the suspsot, Howeven
goveral judiolal deoistons have resolved this Issiro uniformly,

Prababla cause to grrast, "once formed will gontinue to exigt forfhe {ndofinite future, &t least i no Intervening
exoulpatoty fhots como to Nght." United States v. Blater; 111 F.3d 214, 219 (Isi Cit. 1697), quoting United Stalss v.

Watson, 433 ULS, 411, 449450, 96 8.Cr. 820, 840, 46 LEd.2d 598 (1976)(Marshall, J., dissonting); State v, Befl, 334
o, us grounds for groast,

50,24 385, 387 (Lo, 1976)("en arrest wareant does not bacomaa ‘stale’ with the passsge of tim

onco establishad, wilt ontinus to axist indefinttely, assuming that no now faots bave come to fight!); Conmeomvealtitv.
Walker, 370 Mass, 548, 560, 350 N.1.2d 675, 638 (1976); W, LaTave, Sensoh and Ssizure, § 3.7(a)(3d [*3] ed, 1996)
{"assuming no contrary facts later coms to light, . . . prabablo vause will continuo to oxist for an Indefinits pertod®).

offics that once & law anforoomeﬁt officor forms prababls cause to auesia pecson

1t 4, tharefore, the opinion of this
for & crime juvolving i cavso wlit contlnus to supporta wanantloys aggesf under §
36-3-619(g) for tho indefinite Rrtute, unfess the officer discovars facls that dispel 1.

1t should not be assumad, flowsver, that merely beoause prohablo cause to arcest fiag not dissipated, an arrasi may
ba postponed indefinltaly without legnl coneequenass, Rirat, & statute of {imitation will bar prosecution of the offense It
the prosscution s not commenced within the statutory perloth, Purttieratore, courteliave recogn fzed that an unreaxonshle

dalay hetwesn the commission of the offonse end tho aeal may violate tita defendant's constitutlonal rights and would
require dismissal iFit wers shown tiat the dolay ceused substantfal prejudics to e defendant’s right to & falr telal, and
that the delay was an intentional dovics ta galn factical advantsge over the accused. United States v. Marlon, 404 U8,
307, 324-325, 92 5.C1, 455, 463, 30 LEd.2d 468 (1971); [*4] State v. Utlay, 936 §. . 2dd 489, 495 (Tenn. 1997).
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